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BASIC CONDITIONS OF EMPLOYMENT ACT, 1997



Code of Good Practice for employment and conditions of work for Special Public Works Programmes

Notice is hereby given in terms of section 87(2) of the Basic Conditions of Employment Act, 1997, that the Minister of Labour, after consulting NEDLAC, has issued under section 87(1)(a) of that Act, a Code of Good Practice for employment conditions of work for Special Public Works Programmes as set out in the Schedule.

SCHEDULE

Code of Good Practice for employment and conditions of work for Special Public Works Programmes

1. Preamble


1.1 Reducing unemployment is one of the greatest challenges facing South Africa. Government has undertaken a number of initiatives to address unemployment and poverty, including the promotion of labour-intensive Special Public Works Programmes (SPWP). A SPWP is a short-term, non-permanent, labour intensive programme initiated by government and funded, either fully or partially, from public resources to create a public asset. 

1.2 The Code provides guidelines for the protection of workers engaged in SPWP’s, taking into account the need for workers to have basic rights, the objectives of the programmes and the resource implications for government. 

1.3 In addition, the Code encourages:

· Optimal use of locally-based labour in SPWP.

· A focus on targeted groups namely: women, female-headed households, youth, the disabled and households coping with HIV\AIDS. 

· The empowerment of individuals and communities engaged in SPWP through the provision of training.

2. Purpose

The purpose of the Code is to:

· Provide good practice guidelines to all stakeholders involved in SPWP in respect of working conditions, payment and rates of pay, disciplinary and grievance procedures. 
· Promote uniformity between different SPWP within South Africa. 

3. Application

3.1
The Code applies to all employers and to all workers hired to perform in elementary occupations in SPWP.  

3.2 Employers in SPWP’s must comply with relevant legislation such as the –

· Basic Conditions of Employment Act 75 of 1997

· Labour Relations Act 66 of 1995

· Employment Equity Act 55 of 1998 (Chapters 1 & 2)

· Occupational Health and Safety Act 85 of 1993

· Compensation for Occupational Injuries and Diseases Act 130 of 1993.

· Skills Development Act of 1998.

3.3 The Code does not impose any legal obligation in addition to those in the Basic Conditions of Employment Act or any other Act referred to in the Code.  Its purpose is to give guidance to employers on key legal provisions in those Acts.

3.4
The Code must be read in conjunction with a Ministerial Determination for special public works programmes issued by the Minister of Labour in terms of Section 50(1) of the Basic Conditions of Employment Act and the standard terms and conditions of employment which are annexed to this Code.
3.5
The Code is based on international best practice experience that wherever possible work should be task-based. In a task-based system the worker is paid a fixed rate in return for a fixed quantity of work. Tasks may be set for an individual or a group of people.  Only work completed is paid for subject to point 12.1.  Only where this is not possible can workers be paid a fixed daily rate. 

4.
Beneficiaries of special public works programmes

4.1
The beneficiaries of the programmes should preferably be non-working individuals from the most vulnerable sections of disadvantaged communities who do not receive any social security pension income.

4.2 In order to spread the benefits as broadly as possible in the community, a maximum of one person per household should be employed, taking local circumstances into account.

4.3 Skilled workers from other areas may be employed if they have skills that are required for a project and there are not enough persons in the local communities who have those skills or who could undergo appropriate skills training.  However, this should not result in more that 20% of persons working on a programme not being from local communities.  A proper skills audit should be conducted where possible, in an area where a SPWP is in operation. 

4.4
Programmes should set participation targets for employment with respect to single and female-headed households, women, youth, people with disabilities, households coping with HIV/AIDS, people who have never worked, and those in long-term unemployment. 

4.6
The proposed targets are:

4.6.1 60% women;

4.6.2 20% youth from 18 to 25 years of age; and 



4.6.3 
 2% disabled. 

4.7 Special Public Works Programmes should seek to achieve these targets in all occupational categories.

5.
Recommended exclusions

5.1 Persons receiving a state pension or assistance from a social security system may not be employed on a SPWP. 

5.2 Persons under eighteen years of age may not be employed on SPWP.

6.
Selection of Workers
6.1 The local community, through all structures available, must be informed of and consulted about the establishment of any SPWP.

6.2 Members of the community who are economically active and who form part of the targeted groups will be given an opportunity to apply for 

work.

6.3 Preference must be given to the targeted groups in selecting workers.

6.4 In addition the following criteria are suggested to help target the poorest of the poor:

6.4.1 People who come from households where the head of the household has less than a primary school education;

6.4.2 People who come from households that have less than one full time person earning an income;

6.4.3 People who come from households where subsistence agriculture is the source of income. 

7.
Duration of Participation

7.1
Special Public Works Programmes seek to provide as many people as possible with the opportunity to participate in the programme.

7.2
Work should be distributed amongst the unemployed as practically and equitably as possible. 

7.3
No person may be employed for more than 24-months within a 5-year cycle, except in circumstances where no other local labour is available. 

7.4
However, a worker who has a baby and takes maternity leave is, provided the SPWP is still in operation, entitled to an additional 24-month cycle within the original 5-year cycle on her return to work from maternity leave.

8.
Forced labour is prohibited

8.1
No forced labour is permitted on a SPWP.

8.2
Forced labour includes forms of coercion such as patronage or demanding sexual favours for work.

8.3
Programmes should monitor whether or not there is forced labour, particularly when intermediaries such as labour contractors or management agencies are involved. 

9.
Unemployment Insurance
9.1
Work on a SPWP is not classified as employment as a contributor in terms of the Unemployment Insurance Act 30 of 1966.

9.2
No Unemployment Insurance Fund (UIF) contributions will be paid on behalf of or by workers in SPWP. 
10. 
Payment

10.1
Employers must pay workers the rate of pay set for the SPWP.

10.2
Wherever possible, workers should be paid on the basis of the number of tasks completed.  These workers are referred to as “task-rated workers”.

10.3
There are jobs where it is not possible to pay workers on the basis of tasks performed.  These include security guards.  These workers must be paid on the basis of the amount of time they worked.  They are referred to as “time-rated workers”.

10.4
The following guidelines should be considered when setting rates of pay for workers in SPWP:

10.4.1
The rate set should take into account wages paid for comparable unskilled work in the local area per sector, if necessary.

10.4.2
The rate should be an appropriate wage to offer an incentive for work, to reward effort provided and to ensure a reasonable quality of work.  It should not be more than the average local rate to ensure people are not recruited away from other employment and jobs with longer-term prospects.

10.4.3
Men, women, disabled persons and the aged must receive the same pay for work of equal value.

10.5
On the task-based system, a worker is only paid for each task completed. 

10.6
If pay is calculated on the basis of time worked, a worker will only be paid for the period that the worker worked. 

10.7
If workers are informed a day before that work will not take place the next day, they should not be entitled to any payment.

10.8
Workers will be paid a training allowance when they are required to attend agreed training programmes.   This should be equal to 75% of the daily task rate or 75% of the daily rate of pay for time-rated workers. There will be no payment for training prior to engagement. However all the costs of training will be covered, for example, travel, trainers, material. 

10.9
Each worker must be given written particulars and verbal explanations in an appropriate language of their rate of pay and how this is to be calculated.

10.10
The following rules apply to payment of workers:

· A pay slip must be issued with each payment for work completed.

· Payment must be at regular intervals and in a manner specified by each programme.

· Payment must be within 35 days of completing a task. 

· A record of tasks completed and payments (including training pay and sick-pay) must be kept for each worker. 

11.
Hours of Work

11.1
Tasks must be set based on a 40-hour week in which the workers work five 8-hour days, excluding time spent travelling to and from work.  Once at work, time spent getting to the site that is to be worked on that day must be included in the 8-hour period.  A worker may not spend more than 55 hours in any week completing tasks.

11.2
Starting and finishing times may be determined in the light of factors such as the nature of the project; the distance workers have to travel and other local factors such as climate, season and terrain. 

11.3
Depending on local conditions work may be spread over more than 8 hours; for example in hot weather working from 05h00 to 09h00 and then again from 15h00 to 19h00. The finishing time must not be more than 12 hours after the start and workers may not work more than 55 hours per week. 

12.
Attendance

12.1
A ‘no work-no pay’ rule must apply except in the following circumstances:

· A worker is absent due to illness or injury and proof of illness as required by the Section 23 of the Basic Conditions of Employment Act is provided. A maximum of 1 day sick leave for every full month worked is payable for workers who work four or more days per week. 

· Workers who report for work and are unable to work due to the sole fault of the employer, shall be entitled to be paid –

(a) in the case of task-rated workers, the daily task rate;

(b) in the case of time-rated workers, the daily rate.

This shall not apply where the reason that workers are unable to work is that tasks have not been set.

12.2
If bad weather interrupts work for task-based workers, workers will only be paid on completion of the task. 
12.3
Workers who arrive late for training and who are not required to work during training programmes should not be paid. 
12.4
Workers who do not attend required training programmes without a valid reason may have their contracts cancelled after a fair procedure has been followed. 

13. 
Health and Safety

13.1
Every worker has the right to work in a working environment that is safe and without risk to his or her health.

13.2
The management and every employer (contractor) engaged in a SPWP are required to do everything that is reasonably practicable to ensure the health and safety of persons working on a SPWP.

13.3
Workers are required to perform their duties in a manner that does not endanger their health or safety or that of other workers or persons.

13.4
Behaviour that endangers the health and safety of others is a serious disciplinary offence for which a worker can be dismissed.

13.5
The management of a Special Public Works Programme and each employer must:

· Ensure that all workers are informed of any risks and dangers associated with their tasks.

· Inform and train workers about the precautions and steps that must be taken to avoid or minimise risks and dangers to them or others.

· Ensure all possible precautions and safety measures are in place to avoid risk and minimise dangers.

· Not permit workers to perform tasks for which they have not been trained.

· Provide workers with the necessary protective clothing such as hard hats, goggles, ear-plugs, boots and outer clothing required, as applicable, to complete their tasks in safety.  These must be supplied free of charge and must be maintained, by the worker, in a clean state and in working order for use.
· Provide First Aid kits on site.

· Ensure that at least one person per site is trained to act as a First Aid Officer and that they are capable of providing First Aid to injured or ill workers.

· Provide sufficient clean drinking water to all workers for the duration of the project

· Ensure that adequate sanitation is available to workers.

· Ensure all safety standards set are adhered to.

13.6
Workers must –

· Perform their duties in a safe manner.

· Wear all protective clothing issued.

· Obey all safety rules and instructions.

· Report any accident or near-miss incident to their employer (supervisor).

· Report any dangerous conduct by another worker to their employer (supervisor).

13.7
Employers must take particular care to ensure pregnant workers or workers who are breast-feeding are not required to perform work that may endanger their health and safety or that of their child.

14.
Compensation of Occupational Accident and Diseases 

The Compensation for Occupational Injuries and Diseases Act 130 of 1993 (COIDA) applies to all Special Public Works Programmes.

14.1
Administrative Obligations

Every employer must –

· Register with the Compensation Commissioner and cover all workers in the SPWP (this is done by submitting a completed W AS 2 form).

· Notify the Commissioner of any changes in particulars.

· Keep a register of wages, time worked and payment (this is the same register described above).

· Submit a return of wages paid each March.

· Pay assessments (contributions) as required by the Commissioner.

14.2
Obligations in respect of accidents and occupational diseases

Every employer must report to the Compensation Commissioner –

· accidents within 7 days (W CI 3 form).

· occupational diseases within 14 days (W CI 14 form).

14.3
An employer must pay a worker who is injured in an accident at work and who is unable to work 75% of their wages for a period of up to three months.  The Compensation Fund will refund the employer this money.

14.4
The family of a worker who is killed in an accident at work (or who dies from an occupational disease) is entitled to receive compensation in terms of the provisions of COIDA.  An employer should help them to lodge their claim and wherever possible provide employment for another member of the family.

14.5
A worker who is injured in an accident that is caused by the negligence of an employer is entitled to claim additional compensation in terms of section 56 of COIDA. 

15. Training 

Training is regarded as a critical component of SPWP. Every SPWP must have a clear training programme in place that strives to:

15.1 Ensure programme managers are aware of their training responsibilities;

15.2 Ensure a minimum of 2 days training for every 22 days worked;

15.3 Ensure a minimum of the equivalent of 2% of the project budget is allocated to funding the training programme. This funding may be sourced from the project budget, the National Skills Fund or donors. It is recognised that training needs will be higher at the start of a project and tail off as projects become more established; 

15.4 Ensure sustainable training through certification. It is proposed that minimum of 30% of the training provided should be accredited;

15.5 Balance quality of life, functional and entrepreneurship training;

15.6 Balance formal training with structured work place learning. 

15.7 Equip workers with skills that can be used to secure other employment opportunities;

15.8 Identify possible career paths available to workers exiting the 

SPWP.

. 
16.
Discipline, dismissal and termination

16.1
Every SPWP must have a disciplinary code and a grievance procedure.  The purpose of these procedures is to –

(a) ensure that employers exercise discipline in a fair and consistent manner;

(b) protect workers from arbitrary action;

(c) provide a mechanism for managing grievances and complaints.

16.2
The disciplinary and grievance procedures apply to all persons employed in the SPWP.

16.3
Employers should make use of the Code of Good Practice: Dismissal (Schedule 8 to the Labour Relations Act 66 of 1995) as a guideline when exercising their powers of discipline and dismissal.

16.4
An employer may only dismiss an worker if –

(a) there is a good reason for the dismissal;  and

(b) the employer has followed a fair procedure.

16.5
The reason for a dismissal or termination may relate to –

(a) the worker’s misconduct (for example late coming, drunkenness);

(b) the worker’s capacity (the worker does not have the skills or ability to perform a job despite receiving training);

(c) People who do not attend required training programmes;

(d) People who regularly do not turn up for work.

16.6 A worker’s contract may also be terminated due to operational requirements.  This would be the case if employment is terminated because a SPWP is stopped.

16.7 
A fair procedure means that the employer should –

(a) investigate the charge; 

(b) notify the worker of any allegations against the worker in a form and language that the worker can understand; and

(c) give the worker an opportunity to respond to the allegations.  A fellow worker may assist the worker, if the worker chooses.

16.8
There is no requirement that the employer hold a formal inquiry.  However, the employer may decide to give a worker charged with a serious offence a formal hearing at which the worker can test the evidence on which the charge is based.

16.9
An employer must exercise discipline in a consistent and clear manner.  

16.10
A worker may only be disciplined for contravening a workplace rule or standard that the worker was aware of or should reasonably have been aware of.  Therefore, it is important that an employer informs workers of workplace rules and standards.  A worker will be assumed to know that conduct such as late-coming, leaving early, drunkenness, fighting or disobeying instructions are disciplinary offences.

16.11
An employer should keep a written record of any disciplinary action taken.

17.
Disciplinary Procedures
An employer may take the following steps when exercising discipline –

17.1
Verbal Warning

A verbal warning may be issued for minor disciplinary offences.   The purpose of the warning is to explain to the worker what the rules are, encourage the worker to comply with them and advise that if the conduct is repeated the employer may take more serious action. Only one verbal warning is required before moving to written warnings. 

Examples of minor offences: 

· Late-coming. 

17.2
Written warning

17.2.1
A written warning may be issued for repeated minor offences or for more serious offences.  The employer should investigate the charge before issuing a warning.  The worker should be asked to respond and explain his or her conduct.  The warning should state the offence and the period for which the warning is valid.  Generally, this should be for six months although warnings for more serious offences could be issued for a year or for the remainder of the worker’s employment on a SPWP.  If the employer believes that the offence is serious, the warning should state that it is a final written warning and that a repeat of the offence could lead to the worker’s dismissal). Otherwise, two written warnings are suggested prior to dismissal. 

17.2.2
A written record of the charge, the explanation and the agreed change in behaviour or performance is dated, signed and handed to the worker as a written warning. A copy of the written warning is kept in the worker’s file for the period of its validity.
Examples of offences in which a written warning may be appropriate:

· Repeated minor offences.

· Drunkenness (if it does not affect work performance).

· Fighting, swearing.

· Abusive behaviour.

· Non co-operation as a team member.

· Negligent use of programme equipment (if it does not affect health and safety).

· Failure to attend a training event.
17.3
Dismissal
17.3.1
Generally, an employer should not dismiss a worker for a first offence.  However, a worker may be dismissed if it is a serious offence that would make continued employment intolerable even if the worker has a clean record.  Before dismissing a worker, the employer must consider whether dismissal is the appropriate sanction.

17.3.2
Examples of serious offences which may warrant dismissal:

· Wilful and/or negligent damage to equipment, machinery and vehicles.

· Actions which could lead to criminal charges being laid – serious assault; theft; fraud.

· Sexual harassment, including rape.

· Actions which create a danger to the health and safety of co-workers.

· Any offence for which the worker has received a final written warning.

· Drunkenness if it affects the ability to work, for instance, a driver or a chain-saw operator being drunk.

· Repeated less serious offences – drunkenness, fighting, swearing, failure to properly perform tasks, etc.
· Misuse of programme equipment, for instance, a worker using it for their own benefit. 
17.4
Poor work performance

17.4.1
An employer may take action against a worker for poor work performance.  Workers must be explained the standard of work performance expected of them.  If they do not meet this standard, the employer should consider ways of helping them meet the standard.  This could include counselling or guidance, training or giving clearer instructions.  The worker must be given a reasonable opportunity to improve their work performance.  If their performance does not improve, the employer can take corrective action, including dismissal if considered appropriate.

17.4.2
If a worker is not performing adequately in a job requiring special skills, the employer should consider transferring the worker to another job.

18.
Grievance Procedures

18.1
A grievance is a serious dissatisfaction on the part of a participant with the actions or behaviour of the employer or another participant. 

18.2
A participant with a grievance should bring the grievance to the attention of the employer, either in writing or verbally.  If the grievance concerns another worker, the worker should raise the issue with that worker before raising it with the employer.

18.3
The employer must listen to the submissions made by the participant and attempt to settle the matter by discussion within 5 days.

18.4
Where the matter cannot be resolved to the satisfaction of the participant, the employer may conduct an investigation or, if the employer considers it appropriate, conduct an inquiry at which the affected parties can make submissions.

18.5
The employer must notify the grievant and any other person affected of the decisions within a reasonable time.  If the employer decides to take disciplinary action, the employer must follow the disciplinary procedure described above. 

19.
Glossary

	Contractors
	A person or group of persons who is contracted to carry out the work on the Special Public Works Programme for the relevant department. 

	Daily rate
	A worker is paid a fixed sum each day in return for working a fixed number of hours during that day.

	Worker
	A worker includes anyone working in an elementary occupation on a Special Public Works Programme whether they are employed directly by a government department, an implementing agent, a contractor or a sub-contractor. 

	Implementing agents
	A business, institution or person who is contracted to implement the Special Public Works Programme on the relevant department’s behalf. The Implementing Agent is bound by the same terms and conditions governing the implementation of Special Public Works Programmes as a department. 

	Task-based work
	A worker is paid a fixed wage in return for a fixed quantity of work, or a task. The task set may be a task for one worker in 8 hours or for several workers over several workdays, based on an 8 hour working day per person. 


SPECIAL PUBLIC WORKS PROGRAMMES

CONTRACT OF EMPLOYMENT BETWEEN

CONTRACTOR 

Name:

Address:

ID:

AND

WORKER

Name:

Details

ID:

1. I am pleased to confirm that you have been appointed to work on a task based employment contract within a Special Public Works Programme (SPWP) project.  Within this contract you will undertake numerous groups of tasks. 

2. This contract must be read in conjunction with the standard terms and conditions of employment on SPWP attached. 

3. The project where will be employed is located at …………………….

4. The contract will start on …………………………………………………….

5. You must be aware that this contract is a limited term contract and not a permanent job. The contract may be terminated for one of the following reasons:

a) If the contractor does not get additional contracts from the SPWP.

b) Funding for the programme in your area comes to an end.

c) You repeatedly do not perform in terms of the tasks set out in your work programme. 

d) You have worked a maximum of 24 months within a 60 month cycle.

6 You will be employed as a  ………………………… within the team. 

7 While you are working you will report to ……………………………………

8 Payment

a) You will be paid a fixed amount of R…………… for completing a fixed amount of work . 

b) The amount of work required for the agreed rate of pay will vary from task to task. You will be informed at the beginning of each task or group of tasks how much work you are expected to complete per day.  

c) You will only be paid for work completed. 

d) You will be paid the amount for the number of days quoted in the contract even if you finish the work before the time or after the estimated date of completion. 

e) A contractor must pay you the production bonus (the extra days if the work is finished early) if you have completed your share of tasks.

f) The contractor will be paid within 30 days after the work is completed. You will be paid within 5 days of the contractor being paid. 

9 In addition to the conditions above all the terms and conditions of employment on SPWP apply to your employment. If you breach any of these terms you contract may be terminated. 

10 Signatures:

Signed on this day ………………… of  ……………….. 2000

Contractor: 
……………………………..
Date:
………………….

Worker:
……………………………..
Date.
…………………..

Witness:
……………………………..
Date:
…………………..
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